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ABSTRACT

A study on the Historical Background of the Korean Capital Punishment

System and Its Controversy over the Violation of Constitution.

Han, Yong-Soon
Department of Law

The Graduate School
Sunchon National University

Advisor : Professor. Kim, In Seon

It i1s no wonder that the history of penalty is to be called as that of the
capital punishment, which means that the capital punishment is originated
with history of mankind and is the most important thing of all penalties.
The capital punishment as the deprivation of criminal’s life is sure to erase

eternally the social status of a criminal.

So the capital punishment has been called to be the life penalty or the
maximum penalty. Generally the central aim of punishment can be said as

retribution or general prevention or restraint of crime or judicious guidance.

As the death penalty is in essence to result in to deprive a man'’s life, its
aim should be prevent general citizens from committing murder and to

depend social community from any crimes. But because of characteristic of



the death penalty such as an extreme measure, the last measure and the
restitution impossibility, the question of abolition or criticism on the
unconstitutionality of the capital punishment system has been incessantly
raised according to the dignity of a man, the humanitarianism and the

exaltation of human rights under the criminal policy.

Also in our country which admits the capital punishment system as a
criminal penalty, the question of unconstitutionality of the capital
punishment system has been an important issue under the constitution.
Such issues have been argued as the restriction scope of basic human rights
by the government regulations, the aim of penalty, the possibility of
substitute execution of the capital punishment, a possibility of danger of

mistrial with the relation of the norms of constitution.

Accordingly this study is aimed to survey the historical background of the
capital punishment system of Korea and the question on the
unconstitutionality of the capital punishment under the constitutional context
with the legal status of life and then to illuminate the connotation of the
article 10 and the article 37-(2) of constitution with theories related and the
cases of the Constitution Court and furthermore to research the question on
unconstitutionality to the execution of capital punishment, if the capital
punishment itself is constitutional, according to the article 10 of constitution
related with the man’s dignity and the article 12-(1) related with the lawful
process and the article 37-(2) related with the restriction of basic rights

according to the cases of Federal Supreme Court of America.



As mentioned above through the various diagrams as well as statistical
inference, I would unfold my opinion on the reason of for being of the capital
punishment system and the question on the unconstitutionality of the capital
punishment system under the constitution of Korea in the attaching primary
importance to the constitution by means of scientific and comparison and

analysis.
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33) Kig(s, TR (RGm), , H2ER, 1963, p.12.

34) Elorsky, Philosophical Perspectives on Punishment, State University of New York,
1972, p.135;, #FEEK, i ¢, p.10.

35) A&, A MAVIAR , AFXIAL 1988, p.89.

36) i TEAICIEIR T 8 e, A kit 1988, p.40.
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39) A i THAUUAIR A (FE33)., ATEERE, 1972, p.3l12.

40) Jean Jacques Rousseau, “Du Contract Social ou Principes du Droit Politique”, 1762
s PTHTEAS, “Sriic B 250007, g8 55148 195, 1960, p.d6;, A7) 3%, Tite& 2y
iy (A AAFAA R - 425), PLEEH ik, 1982, p.189.

_18_



rir

R
o
rlo
1-r1

Faxol ofstd TALE A A E E A D) T 1 jugke] A whel wte)
ghej it wikArh e s S vke] ME of wbet A= = 7kell thEste]
AP E k= Zlo] HEE I LIEAH sUke FHE U A aeE 57t
LIS Ol Aot A AlWlelely] Ries 0388 HozA AWshE slo|th
& 27k ARS Al okS ol H vk A, whEtbA]
ojn] Z7ke] Aol ofyetE TR EF FAA AolmR = Alofe] fntatmA

ZWHEA Fo g Joaa] EHHEAT 2 o= Kol SJalol A FAhn

L

KN
=

g
el
ol
==
D?L'

o

O

r1r

[N
)
=
[
il
2L
e
2
_%L
mlo
=
o
rr
P

ol
P,L‘
rie
P
)
N,
£
,{
=2
=S
3y}
A
>
!
\l
—_
>
=
to
é
_L
5
i
rir
>\I
O
—_
T
i)
>
=
ﬁ

A JEO] Zbs @ Wk ot AR Aolebm FFPrh) et Fht 459 4

We EFor drtn FHFUA TAG Y AL NAsA 2n AT

2~1704)9] IR 3 ol 2& Hwd Al WAAR Aol & 4 3

e AT vhge £ Folgsael [l 72w st A Ml
el 9N 1) FFHS AT 1 AARA JHS APPTH FES o
S FIHEEE AT Qs Ak =98 B917E sbe e, Sl ek Sukal
o AQlel AfE Peleh AL Axme] {ilifbd 2 BG4 Avre Aol
ohoubebd] o) Hs M B9 QA 49 Paete Aol Asstns g

41) #A71 9, disE, p.190.
42) <k, UM EE =R A F’_é” LA =) o] &3 AL, 7HA], 1989, p4l.
43) AQFE, Ul Bk A7, dF et vpAFee] =, 1992, p.33.

44) =239 H’LJTJ”M%OH #3 A= Ijr%ﬁr 2o} FlEe] B4 JugEele] A (vkef 7}
Sotthd) B SRR o] Brbssiebd)ol o gk AbS] o] P& =R F e QlTh SEH
S Tjrﬁ}‘” AL AU 5% 0lE Fol+= 33} ZtH(Von Bar, “History of Continental
Law”, 1916, p.409); {LEFEY, “eHlim", FRMEE12%, 1970, p.10.

45) FEI, miREm L, p.l16.
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WA (AEREDANA ko, meba JE = 8o dollA REFMHIS 92z 3
of stm, ofe] 7] st SIS st FAF JEIE AA-SHA HArkar Ers0
® 3 A (Friedrich Hegel, 1724~1831)
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27 WA B AT Qrkn FFse, SRYE QPN NS AWHoR
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)

46) Immanuel Kant, Metaphysik der Sitten, 1797, Ausgabe der Philosophischen
Bibliothek, S.158; Vgl. Hans-Heinrich Jescheck, Lehrbuch des Strofrechts,
Allgemeiner Teil, 3 aufl.,, 1978, S.54.

47) Kant, Metaphysik der Sitten, S.163ff.

48) K, HiEEm L, p.16.

49) G. Radbruch, Rechtsphilosophie, 4 Aufl., 1950, s.263.

50) 458K, mifeaR S, p.l16.
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51) F. Hegel, Grundlinien der Philosophie des Rechts, 1821 §97 Zusatz, §101.
52) AE, mitRiam L, p.l17.

53) F. Hegel, Grundlinien, §33, §157, §257ff.

54) Verlag von Felix Meiner on Hamburg, 4 Aufl., 1955, s.95.

55) 2@, i, p.43.
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1969, p.127.

57) Don C. Gibbsons, Society, Crime and Criminal Careers, 1968, p.127; Bii%%45, Hifeam
3, p.48.

58) =9, “SLfrEER”, A St ALS e, A0, p.162.
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59) E. Ferri, Criminal Sociology, Modern-Criminal Science Series, No.9, p.209.
60) FEPHE—, “FE TILEGEE . HR20%% 19, 1928, 23%; BRSAEH, Hifeam ¢, p.oo.
61) FEEH, R, p.2l.
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65) LBGY, THUNRECR, |, WIFEE, 1953, p.333.
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