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164) 298 U.S. 587 (1936)

165) Erwin Chemerinsky, supra note 20, at 484.

166) Ronald D. Rotunda/ John E. Nowak, sipra note 55, at 405.

167) A A1x A103F A1E: ‘o'l FE - Aokl oJFtols dlEtE HES AA
g = ¢Ith” ("Section 10: No State -+ pass ‘- law imparing the obligation of
contracts ---.")

168) 431 U.S. 1 (1977)

169) 438 U.S. 234 (1978)

170) Erwin Chemerinsky, supra note 20, at 495.
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1}, United States v. Carolene Products Co. AFA17D (1938)

Parrish 2 1d $o] Ao ¥ United States v. Carolene Products
Co. Abdell dig #2S Adasigieh. Aelgl= “filled milk(X] g 2]l
AN AYe 7k §

(Carolene Products Co.)<

b
Stk chEQIT. e Stone ARo] FAF BARE Falo Y

Hzpo] gheko] LAE Ao 1o tigk AAl=, dEA JdAY FEHoz vt
A = e (Y7 el Fal diS Fubdsta QleA] of Foll A
ofof s}’ 3Ft}. Carolene Products AFAolA AWIHYAS 1 HEA

al
A% wRel U FEH AL F e R LSS AR A
57 Bl A%l 3

g4 =AE BojFrhs Ao|Qrh172) 18y Stone AFTIE o] d YW %
H

il gke Aojth 9714 Stone Al#I-E UAWHA AR R A<
AHA 7Hell gk AF-o] AFEA Aol ol g A shalth ¢ &
o] ol F71s “4¥l 2" (footnote D173 A Stone A #IH-2 ojH A H-3)
Aol skl AlEAola AR APFIAALE dlloF sk olwE AT
174 “Hgo] F#4dAMY A 107 =F(Hedd) 2ol o] 53] w48t

= 99 rEske Adem £ B g, HEY] @Al 4% M

171) 304 U.S. 144 (1938)

172) Ronald D. Rotunda/ John E. Nowak, supra note 55, at 405-406.

173) Wellington o] AR ZAl= di2d Zlo] o Q7] wjel 2%l 2o Ae “7
F477F ddetd, gGAke] SAEAE Aelekal shqlvk. Harry H. Wellington, The
Nature of Judical Review, 91 Yale Law Journal, 486, 1982

174) Ronald D. Rotunda/ John E. Nowak, supra notebb, at 406.
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#AH (The National Labor Relational Act)S 5tH49] thojAdo g gtajoz
HAG Aol 17D dwkA Rl HAdw3 Hiawes b 1483 HE, 7H

FAME, 939 AHE BASFL Y BAS LT =EHAUE Fo)
E

175) 304 U.S. 144, n4 (I 4)

176) West Coast Hotel v. Parrish, 300 U.S. 379 (1937)

177) National Labor Relations Board v. Jones and Laughlin Steel Corporation, 301 U.S.
(1937)

178) U.S. v. Carolene Products Co., 304 U.S. 144(1938)
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184) De Jonge v. Oregon, 299 U.S. 353(1937)

185) Powell v. Alabama 287 U.S. 45(1932)

186) Palko v. Connecticut, 302 U.S. 319(1937)

Frank U. Palkov= 27%¢] ZAZEAES vg Fdistr d9 Fo= # Q1 FoJ=
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201) 304 U.S. 144 (1938)
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207) Ira C. Lupu, Untangling the strands of the Fourteenth Amendment, 77 Michgan
Law Review 981, 1979.

208) Erwin Chemerinsky, supra note 20, at 639.
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ABSTRACT

Study on doctrine and development of due process
in American Constitution

: focusing on Substantive due process of law

Yu, Seung-ha
Department of law
Graduate School

Ewha Womans University

Since the establishment of modern civil society, people have tried to
realize human dignity by gaining their basic freedom and rights. In Anglo
- American law, articles on due process have been brought about as a
systematic device for the state power to protect its people's individual
rights. Due process, being stipulated in Fifth and Fourteenth Amendment
of Federal constitution, has been a critical tool to enhance human rights.
Such due process has an essential role in guaranteeing important basic
rights of the modern constitution. We will find out whether the due
process has been utilized as an important tool to enhance human rights
in Korea as well. In addressing various issues related to human rights, [
believe that American principles of due process will be helpful, so it is
necessary to understand the concept of American due process and its
development. In Korea, it i1s clearly stated in legal text, whereas in

United States, the principle of due process has being adopted prior to
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actual stipulation on the text. Therefore, one must examine the theories,
its development and history, then the principle of due process can
specifically and substantially be protected. By examining the judicial law
and principles of it, due process can be applied in our reality.

We will divide the American due process into procedural due process
of law and substantive due process, We will be focusing on the
substantive due process. Substantive due process was used to protect
the freedom of contracts in its early days. Under the name of protecting
the freedom of contracts and property rights, substantiate due process
ultimately has developed to serve the wealthy only. The body, freedom
and property have been protected under the substantive due process. All
people have a body and freedom, but there are people with no property.
Then what can be protected in case of these people with no property. In
this case, from the perspective of the poor and the employed,
economical and substantive due process can not protect the freedom of
contract. It might seem that constitution of capitalism has manipulated
substantive due process in order to protect the rights of the established
and managers. Due process has first emerged from the relationship
between the state and the people. In other words, it has started off
under the purpose of securing individual's basic rights, guaranteeing
human dignity and pursuing happiness. If that was the original intention,
it should remain so when applying economic and substantive due
process, but we have seen much contradictions in the process. Such
thing occurred in historic process, and being aware that law and due
process can be developed to a direction that serve the strong, It is
important that we take a look at the development and the trend of
substantive due process principle.

Substantive due process has diminished from the economic arena, but
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it has been reappearing in regard to essential rights in areas such as
freedom and non- economic. We have taken a careful look at how
substantive due process principles have served minorities related to
rights to decide about pregnancy and homosexuality. I have focused on
the relation of the due process with precedents on decision rights on
child bearing and homosexuality [ believe that substantive due process
can help protect the minority's human rights.

Still many Koreans link due process to criminal punishment or criminal
process. This is because there are many areas where the substantive
process must be applied and cases which are discussed based on
substantive process are actually absent. I think this is resulted from the
fact that Korean constitution interpretation does not well reflect the
reality of Koreas constitutional is difficult to comprehensively protect
both sides equally. This is what the constitutional interpretation is asking
and I believe that it is the challenge posed in this era. Along with
provisions on basic human rights, Due process in America is contributing
greatly in realizing human dignity and rights to pursue happiness. Due
process is categorized into procedural due process of law and
substantive due process, and 1t is protecting natural rights through
substantive due process principles. There have been great deals of
discussions and strifes related to this and during all that process,
protection of individual's rights have been strengtened. Not only as a
positive law, but through substantive due process, it has rendered
harmony with reality of constitution. we cannot say that substantiate
due process and due process of law can always guarantee individuals'
rights and direct the society to the right way. We need to continuously
review the interpretation and criticize it. We can say that substantive due

process is somewhat an abstract concept. Interpreting it when it is
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applied, which viewpoint is taken is very important. Through many
precedents, we have found out that new substantive due process is
gradually helping the protection of essential rights. Law is an agreement
made by the majority of the people, so human rights of the minority can
be dismissed in the process. In korea, though problems related to
human rights of the minority exist, they are not dealt at the court level
yet. Such problems are rising in covert manner, rights of the minority
are not respected. Such a new substantive due process is required to

strongly protect people's basic rights.
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